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Preface

almonids' define the very essence of the Pacific Northwest. Their awe-

inspiring life journey can take them from the Central Idaho wilderness

to the Pacific Ocean and back, surmounting man-made and other haz-
ards, and climbing thousands of feet in altitude on their return. Residents of
the Northwest have long depended on salmon for subsistence, commerce, and
culture. During the pre-colonial era, salmon harvests gave the native people
of the region the highest standard of living of any of the tribes of North
America. After white settlement, enormous fortunes were made packing and
shipping salmon for distant markets—while dispossessing native harvesters.

Salmon are not just economically prized; they also serve as prominent indi-
cators of the health of the watersheds they inhabit. They require high quality,
flowing water, as well as unpolluted gravel beds suitable for spawning. Many
of the riverbeds that historically supported salmon have been destroyed by
dams throughout the region, but especially in the Columbia Basin. Salmon
habitat has also been damaged by shoreside land developments and poor
timber harvesting and grazing practices. A Faustian bargain with salmon
hatcheries—begun over a century ago—masked this widespread habitat
destruction and, in a noteworthy example of the law of unintended conse-
quences, substantially damaged the spawning salmon runs. This ironic result
was not widely understood for more than 100 years—and still is resisted by
many to this day.

The significance of salmon to their existence was not lost on native har-
vesters who preceded white settlement by thousands of years. They had been
salmon traders for centuries, giving them considerable wealth in a subsis-
tence world. When confronted first by traders from the British Hudson’s Bay
Company in the 18th century, the native people perceived no immediate
threats from white merchants wishing to purchase their harvests.

1. Salmonids are any of a family of Salmonidae, elongate bony fishes that have the last three vertebrae
upturned. Salmon are anadromous salmonids, meaning they ascend the streams to spawn after liv-
ing most of their lives in the ocean. Pacific salmon include chinook, coho, sockeye, chum, and pink
salmon and typically die after spawning. Steelhead trout are anadromous rainbow trout of the same
family which also spawn in freshwater, migrate to the ocean, and return. Steelhead, however, can
survive spawning. They are also prized by sportsmen because unlike salmon, steelhead will eat after

entering freshwater. But native harvesters did not distinguish between steelhead and otheranadromous
salmonids, and neither does this book.

xiii



Xiv Pacific Salmon Law and the Environment

But the situation changed after the Lewis and Clark expedition of 1804-
05, which encouraged the white settlement that accelerated over the Oregon
Trail beginning in the 1830s. By the 1850s, white settlers had brought dis-
eases like smallpox for which the natives lacked immunity. Along the Colum-
bia River native populations plummeted by 90%. That catastrophic decline
induced native leaders to negotiate treaties with the United States—in which
the natives conveyed some 64 million acres to the federal government but
secured promises that the native hunting, fishing, and gathering practices
could continue, even off the relatively small land reservations reserved to the
newly created Indian tribes.

The intent of the treaty negotiators was for tribal salmon harvests to play
an integral role in the pioneer economy by providing food for white set-
tlers, which would also promote native economic self-sufficiency without
federal subsidies. Within a few decades, however, white settlers were displac-
ing native harvesters, using locational advantages, technological innovations
like fish wheels, and legal means of disadvantaging them. This preemption
of native harvests succeeded for most of the 20th century until gradually
undermined by federal court decisions. But the court cases first filed in the
19th century began an evolutionary shifting of salmon harvests not achieved
for 100 years—and then only over the strenuous objections of the states,
especially Washington. State resistance failed in the federal courts, which
rejected state claims that the treaties gave the tribes only the right to an
equal opportunity to harvest under state laws. Instead, the courts—includ-
ing six decisions of the U.S. Supreme Court—ruled that the treaties reserved
tribal property rights to harvest salmon at their usual and accustomed fishing
places free from state discrimination. A seventh decision in 1979 upheld the
tribes’ right to one-half of the salmon harvests.

At the same time that the first treaty rights controversies began, efforts
began to increase the number of salmon available for harvest. These efforts
took the form of salmon hatcheries which, in the Columbia Basin, date to
the 1880s. These early artificial enhancement efforts were unsuccessful, but
those failures did not stop efforts to boost harvestable salmon through fish-
ery “science.” When the federal government committed to aggressive dam
building in the 1930s and 1940s, salmon hatcheries became the means by
which proponents of hydropower could claim that the region could have
both cheap electric power and continued salmon available for harvest. Those
claims proved to be a Faustian bargain. While hatcheries have sometimes
maintained harvests for a while, they have never been able to boost—or even
maintain—spawning salmon. Worse, studies in recent years have revealed
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that hatcheries practices do not enhance run sizes; instead, they actually
damage naturally spawning fish.

During the evolution of the treaty harvest right over the first three-quar-
ters of the 20th century, the environment for migratory salmon deteriorated
considerably. The federal government began building and regulating hydro-
power dams in the 1920s, which accelerated during the 1930s as a response
to the Great Depression and World War II. Dam building continued until
the 1970s (largely under 1940s authorizations), providing the Northwest
with cheap electricity and navigation but devastating salmon habitat. This
destruction was especially pronounced in the Columbia Basin, now home to
the largest interconnected hydroelectric system in the world. Hydropower’s
preeminent status in project operations, if not in law, was cemented by the
1964 Columbia River Treaty with Canada. The treaty authorized large stor-
age dams in the upper basin that doubled its storage capacity and increased
its hydroelectric generating capability considerably.

In 1980, the year after the Supreme Court upheld the tribes’ right to 50%
of salmon harvests, Congress called a halt to the assumed hydropower dom-
inance in the Columbia Basin by passing the Northwest Power Act. The
statute authorized a basinwide interstate salmon restoration program which
would elevate fish and wildlife protection and restoration to “coequal” sta-
tus with hydropower and created a new interstate agency to promulgate it.
The ensuing interstate program promised a doubling of salmon runs, relying
heavily on hatchery fish to reach that goal. But soon spawning salmon would
be protected under the Endangered Species Act (ESA), and the processes
required by that statute, resulting in several so-called biological opinions
(BiOps), would soon eclipse the interstate program.

Annual BiOps were soon replaced by five-year BiOps, although, in a
remarkable development, three different federal judges found six different
BiOps deficient. So, for nearly two decades, the region operated without an
ESA-compliant plan to protect listed salmon. It still does to this day. But
two federal judges have ordered the federal agencies operating the Colum-
bia Basin dams to spill water over the dams to facilitate juvenile salmon
passage while the agencies worked toward compliance with federal law. The
results of this colossal failure to comply with the ESA, somewhat surprisingly
after some 20 years of ESA violations, have yet to be seen in significantly
changed hydroelectric operations, apart from the court-ordered spills. The
judge now overseeing the case gave the agencies another five years to comply
with federal law in 2016. In 2017, several members of Congress took aim at
the court-ordered spills. They succeeded in convincing a majority of the U.S.
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House of Representatives to overturn the district court’s injunction, which
was affirmed in 2018 by the U.S. Court of Appeals for the Ninth Circuit. But
the Senate killed the measure.

While the challenges to ESA compliance were playing out, the tribes pro-
ceeded to claim—as they had since 1970—that their treaties included an
implicit right of environmental protection. In 2007, a federal judge agreed
and, after long-stalled negotiations proved fruitless, imposed an injunction
in 2013, requiring restoration of numerous so-called barrier culverts (road
culverts blocking salmon migration). In 2016, the Ninth Circuit upheld the
district judge, in a resounding affirmation of first principles of Indian law,
and the Supreme Court, which surprisingly accepted review, divided 4-4
without an opinion, thereby affirming the lower court. The decision will
prompt considerable changes not only in road culverts but perhaps also of
other activities damaging salmon habitat like hydroelectric operations, tim-
ber harvests, and grazing practices.

Another possibility for restoring salmon habitat is removing dams. Vari-
ous government agencies have removed several small- and mid-size dams
in recent years, the most notable being the dams on the Elwha and White
Salmon Rivers. The largest dam-removal project in history—involving four
dams on the Klamath River—is slated to begin in 2023. The ecological
benefits of dam removal are enormous, but the politics are hazardous. For
example, the removal of the Klamath projects, if it occurs, will be over the
objections of local Republican congressmen on both sides of the Oregon-
California border. One of the congressional opponents of the Klamath Dam
removals, Greg Walden (R-OR), former chair of the House Energy and
Commerce Committee, called for “streamlined” procedures to encourage
new hydropower projects. So, the planned Klamath removals cannot be con-
sidered to be a sure thing.

This book discusses all of these issues in some detail. It follows my 2002
book, Sacrificing the Salmon: A Legal and Policy History of the Decline of
Columbia Basin Salmon, but it is a much different account, with two decades
of developments and without footnotes, aiming at both a legal and nonlegal
audience. For researchers I have included bibliographic notes for each chapter
with sources, including many of my writings (which are full of documentary
footnotes). But my aim here was not to provide citations for every detail, but
instead to engage a wider audience in an accessible fashion, in the legal and
policy issues facing the Northwest’s salmon resource in the early 21st cen-
tury. My hope is to reach interested citizens and make the complexities of the
law and policy of salmon protection and restoration accessible to the public,
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because the stakes are high—the fate of salmon in the Pacific Northwest in
the climate-challenged 21st century—too high to leave to government agen-
cies and the economic interests they manage without active and informed
public involvement and oversight.

The book’s chapters are organized into five sections, beginning with chap-
ters on the salmon resource and its environment, those who harvest salmon,
and those who have responsibility for regulating salmon harvests and salmon
habitat. Section II discusses the 19th-century treaties with Indian tribes
and the interpretation of the treaties in landmark cases, including decisions
that concluded the treaties reserve to the tribes an equal harvest share and
protection against habitat damage. Section III turns to the evolution of the
Columbia Basin hydroelectric system, the largest interconnected system in
the world and a chief cause of the decline of Columbia Basin salmon. The
section includes chapters on salmon management under federal statutes like
the Northwest Power Act, the ESA, and the Clean Water Act; the effects
on salmon of state water laws; and the role of other statutes like the Fed-
eral Power Act which have encouraged a number of dam removals in the
Pacific Northwest. Section IV turns to harvest management issues under the
Pacific Salmon Treaty with Canada and under a court-approved Columbia
River Comprehensive Plan. The section also has chapters on predator control
measures that euthanize sea lions, cormorants, and northern pike, aimed at
assisting in salmon management; inter-tribal disputes over fishing sites; and
the relationship between efforts to preserve Orca killer whales and salmon
management. Section V assesses the effects of ongoing climate change on
salmon, including legal responses to climate change, the possibilities the
enforcement of the public trust doctrine could play in salmon recovery, and
the prospects for wild salmon recovery in the Pacific Northwest’s future.

The Appendices survey salmon harvesters, regulators, and advocates.
There is also an extensive series of bibliographic essays for researchers, and
even a glossary of acronyms.
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