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IMPLEMENTING THE PARITY PROMISE

facts, but in practice, they are likely to be influenced by nonbio-
logical factors, such as economic costs."3 The public should take
an active interest in the study commissioned by the Council. Al-
though the fishery agencies and tribes are directed to consult with
federal water managers, utilities, and the Salmon and Steelhead
Advisory Commission 4 in designing and conducting the study,
there are no provisions for public review and comment.66 At the
very least, the public will want to carefully scrutinize proposed
program amendments emanating from such studies.6

B. The Water Budget: Increasing Spring Flows

The most controversial aspect of the Program involved the
Water Budget, essentially a block of water to be used to assist
juvenile salmonids on their downstream migration to the ocean in
the spring.67 The loss of the spring freshet is one of the enduring

highest runs, see supra note 36, that the 1000 miles of lost habitat supported,
times 40 years, see supra note 53. In addition, Grand Coulee Dam operations have
had a profound adverse effect on lower river runs by withholding spring flows,
reducing gravel recruitment, and increasing water temperature; presumably, some
loss estimate is possible due to such effects. Once this loss estimate is reached, it
must be discounted by whatever success past and ongoing mitigation measures
(funded by Grand Coulee Dam compensation) have achieved. This process would
be repeated for all projects in the Columbia Basin.

63. Economic and technical feasibility should govern the setting of run-by-
run, area-by-area goals, but not the estimate of losses.

64. This Commission was created by § 102 of the Salmon and Steelhead Con-
servation and Enhancement Act of 1980, 16 U.S.C. § 3301 (1982), and charged
with the duty of recommending to the Secretary of Commerce and to Congress a
new management structure to govern the salmon and steelhead resources of the
Northwest. See generally NATURAL RESOURCES LAW INST., 15 ANADROMOUS FISH
LAW MEMO (Aug. 1981) (describing the Act); Note, Fishing Rights, Indian Rights
and Congress: The Salmon and Steelhead Enhancement Act of 1980, 9 AM. IN-

DIAN L. REV. 121 (1981) (criticizing the Act for leaving unresolved the issue of
tribal commercial fishing for steelhead); SALMON AND STEELHEAD ADVISORY
COMM'N, PUBLIC REVIEW DRAFT: A NEW MANAGEMENT STRUCTURE FOR ANADRO-
MOUS SALMON AND STEELHEAD RESOURCES AND FISHERIES OF THE WASHINGTON AND

COLUMBIA RIVER CONSERVATION AREAS (Oct. 10, 1983) (preliminary findings).
65. See FISH AND WILDLIFE PROGRAM, supra note 3, § 201(2). The difficulty

with delaying public involvement until the program amendment stage is that, by
then, it will be too late to influence the scope and content of the underlying stud-
ies. And the public may be able to contribute useful information regarding pro-
duction potential in particular drainages.

66. See infra notes 275-81 and accompanying text (program amendment
process).

67. See NATURAL RESOURCES LAW INST., 19 ANADROMOUS FISH LAW MEMO 8-9
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ENVIRONMENTAL LAW

legacies of the mature Columbia Basin hydroelectric system."8

Restoration of a portion of the lost flows was one of the chief
recommendations of the fishery coalition. s Because increased fish
flows reduce the capability of the power system to produce a sure
supply of hydropower under low flow conditions, power interests
like BPA tried to convince the Council to adopt flows less than
those recommended by the fishery agencies and to seek alterna-
tives to fish flows.70

The Council determined that increased spring flows were
necessary to improve downstream migration, but it approved
neither the agencies' "sliding scale" flows nor the tribes' optimum
flows. Instead, it used the agencies' "slicing scale" flows as a basis
for the amount of water available in its Water Budget.71 The

(Sept. 1982). For a useful analysis of the evolution of the Water Budget, generally
giving high marks to the Council for its problem-solving approach and its media-
tion capabilities, see J. LAWRENCE, K. LEE & R. PALMER, THE WATER BUDGET: A
STEP TOWARDS BALANCING FISH AND POWER IN THE COLUMBIA BASIN (Univ. of
Washington Water Resources Technical Report No. 81, Aug. 1983) [hereinafter
cited as BALANCING FISH AND POWER].

68. See FISH AND WILDLIFE PROGRAM, supra note 3, § 300, fig. 3 (graphic de-
piction of natural versus regulated flows).

69. 1 FISH AND WILDLIFE PROGRAM RECOMMENDATIONS, supra note 34, at 163-
210. See also NATURAL RESOURCES LAW INST., 16 ANADROMOUS FISH LAW MEMO 6-7
(Dec. 1981); BALANCING FISH AND POWER, supra note 67, at 70-93 (describing the
evolution of the fishery coalition's recommendation). Section 4(h)(6)(E)(ii) of the
Act specifically called for "flows of sufficient quality and quantity. to improve
production, migration, and survival of [anadromous] fish as necessary to meet
sound biological objeclives." 16 U.S.C. § 839b(h)(6)(E)(ii). The fishery agencies
recommended a series of "sliding scale" flows tied to anticipated runoff. The Co-
lumbia Basin Indian tribes, however, claimed that their treaty rights entitled
them to biologically optimum flows. See also FISH AND WILDLIFE PROGRAM, supra
note 3, § 302.

70. See, e.g., BPA COMMENTS, supra note 48, at 9-11 (suggesting the need for
further study of the benefits associated with various flow regimes, supporting flows
tied to water runoff forecasts, but recommending artificial transportation as its
"preferred alternative").

71. FISH AND WILDLIFE PROGRAM, supra note 3, § 303. On the evolution of the
Council's thinking on the Water Budget, see BALANCING FISH AND POWER, supra
note 67, at 94-107. The Council deducted the average monthly power flows during
the worst 42.5-month drought on record (i.e., the critical period) from the flow
levels requested by the agencies to arrive at the following flows: 40.2 kcfs-months
(a kcfs-month equals a flow of 1000 cubic feet per second for one month, or .0595
million acre-feet (maf)) at Priest Rapids Dam on the Columbia (or a total of 2.39
maf) and 27.6 kcfs-months at Lower Granite Dam on the Snake (1.64 maf). Id.
The Budget acts to reduce the amount of water available at the power manager's

[Vol. 14:277
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IMPLEMENTING THE PARITY PROMISE

Council reduced the Snake River budget from 27.6 thousand cu-
bic feet per second-months (kcfs-months) to 20 kcfs-months72 be-
cause it determined that there would not be enough water availa-
ble on the Snake to meet the recommended flows and assure
refill.73 On the other hand, to provide an opportunity to meet the
tribes' recommended optimum flows some of the time on the
mainstem Columbia River, the Council raised the Columbia
budget from 40.2 kcfs-months to 58 kcfs-months, as measured at
Priest Rapids Dam. Thus, the total Water Budget is 78 kcfs-
months or a total volume of 4.64 million acre-feet (maf) of
water.

7 4'

Since these Water Budget flows are not biologically sound by
themselves, but are increments built upon existing power flows, 70

the Council also established a fixed schedule of "firm power
flows" to ensure that changed power flows could not frustrate its
budget concept.7 6 Firm power flows provide assured minimum
spring flows. The Water Budget may be "spent" to increase these
flows to facilitate fish migration between April 15 and June 15
each year. Budget expenditures are left largely to the discretion
of two Water Budget managers, subject to some qualifications.77

discretion and, subject to vested water rights and flood control requirements,
dedicates this water to supplying spring fish flows. For a discussion of some of the
underlying assumptions of critical period planning, see Risk Management Les-
sons, supra note 22, at 750-52.

72. FISH AND WILDLIFE PROGRAM, supra note 3, § 304(a)(1).
73. This was largely an undocumented assertion. See infra note 96 and ac-

companying text.
74. Id.
75. See NATURAL RESOURCES LAW INST., 19 ANADROMOUS FISH LAW MEMO 8

(Sept. 1982).
76. FISH AND WILDLIFE PROGRAM, supra note 3, § 304(a)(2). Firm power flows

at Priest Rapids are 76 average weekly kcfs, while flows at Lower Granite vary
from 50 to 65 average weekly kcfs. Id. at Table 1.

77. "The Water Budget may be used by the fish and wildlife agencies and
tribes to implement any flow schedule which provides maximum juvenile salmon
survival, within the limits of firm non-power requirements, physical conditions,
and flows required for firm loads." Id. § 304(a)(1). One Water Budget manager is
selected by a majority of the state and federal fishery agencies; the other is se-
lected by a majority of the Columbia Basin Indian tribes. Id. § 304(b)(1). A de-
tailed procedure for fixing a schedule of Water Budget flows is established by §
304(c) of the Program. Changes in this schedule can be made on three-days' notice
to the United States Army Corps of Engineers. Id. § 304(a)(3).

The Council also recommended that the Water Budget receive priority over
reservoir refill, but gave first priority to firm power. This suggested priority
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ENVIRONMENTAL LAW

But the Water Budget may not exceed recommended optimum
flows (149 kcfs-months)s.7 The basic premise of the Budget is that
managers will coordinate flows when the fish are actually present,
thus increasing the efficacy of the flows."9

If implemented as provided in the Program,"0 the Water
Budget will constitute the biggest change in system operations
since the signing of the Pacific Northwest Coordination Agree-
ment nearly twenty years ago."' There remain a number of signifi-
cant unanswered questions about the duties it places on federal
water managers and the effect of the priorities it attempts to es-
tablish. For example, the United States Army Corps of Engineers
asserted that it could not implement the Water Budget until en-

scheme may cause Water Budget implementation problems in low water years, if
it means that autumn "shifts" of firm energy load carrying capability (FELCC) for
the benefit of BPA's industrial customers are to be made without regard to their
effect on Water Budget flows the following spring. Such FELCC shifts produce
reservoir drawdowns in excess of drawdown limits established to meet firm power
loads, by "borrowing" water stored for future firm power use. Although made for
the purpose of serving its industrial customers' "top quartile" loads (which in the-
ory are interruptable), BPA considers FELCC shifts to be for the purpose of serv-
ing firm loads. One advocate of such operations claims that they have received
congressional and judicial sanction. See Redman, Nonfirm Energy and BPA's In-
dustrial Customers, 58 WASH. L. REV. 279, 305-07, 313-15 (1983) (citing Central
Lincoln People's Util. Dist. v. Johnson, 686 F.2d 708, 710 n.2 (9th Cir. 1982)). The
Council should redefine "firm loads" in § 304(a)(8) of the Program to exclude
FELCC shifts. BPA should be required to publicly evaluate the risks that such
shifts pose to Water Budget implementation and to devise means of assuring that
these risks are borne by those who receive the benefits.

78. FISH AND WILDLIFE PROGRAM, supra note 3, § 304(a)(2).
79. Id. § 303.
80. Northwest Power Act § 4(h)(11)(A)(ii), 16 U.S.C. § 839b(h)(11)(A)(ii), re-

quires BPA, the Corps of Engineers, the Bureau of Reclamation, and the Federal
Energy Regulatory Commission (FERC) to take into account the Fish and Wild-
life Program at each relevant stage of their decisionmaking processes "to the ful-
lest extent practicable." See FISH AND WILDLIFE PROGRAM, supra note 3, § 104.
The Council interpreted this requirement to mean that these agencies must either
implement the measures in its Program or provide written explanation "why it
will not be physically, legally, or otherwise practicable to implement the program
measures, including a description of all possible allowances available to permit
implementation." Id. § 1304(a)(5). Cf. Flint Ridge Dev. Co. v. Scenic Rivers As-
soc., 426 U.S. 776, 787-88 (1976) (interpreting similar language in the National
Environmental Policy Act to require compliance absent an unavoidable conflict
with other statutory authorities). See also infra text accompanying note 250; infra
notes 265-66 and accompanying text.

81. See Hydropower vs. Salmon, supra note 57, at 245-46.

[Vol. 14:277
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vironmental assessments of the effects of the Budget at its Libby
and Dworshak storage reservoirs were completed. 2 Since these
assessments were not completed during the 1983 spring migration
season, and because the Corps of Engineers claimed that it did
not have enough time to integrate the Budget into annual coordi-
nation agreement planning, 83 the Corps of Engineers did not im-
plement the 1983 Budget.84 Due to an extremely good water year,
however, the spring runoff produced flows largely in excess of
those requested by the Water Budget managers.86 While it ap-
pears that the Water Budget will become a "firm" operating con-
straint in 1984, the Corps of Engineers now has devised an ac-
counting methodology that Water Budget managers believe could
jeopardize fish survival in low flow years.8"

82. U.S. ARMY CORPS OF ENGINEERS, NORTHWEST POWER COUNCIL - FISH AND

WILDLIFE MEASURES INVOLVING THE CORPS OF ENGINEERS 1 (1983) [hereinafter
cited as CORPS OF ENGINEERS SUMMARY]. The Corps' North Pacific Division Engi-
neer, General James van Loben Sels, has made it clear that he interprets his dis-
cretion under § 4(h)(11)(A)(ii) of the Northwest Power Act, supra note 80, to be
broad-ranging:

Notwithstanding the water budget plan and all [the Council's] planning, I
am still the decisionmaker. I don't work for the Council and I don't work
for the water budget managers. Their plan is not law.

BALANCING FISH AND POWER, supra note 67, at 66. BPA also drafted an environ-
mental assessment concerning the power system changes required to implement
the Water Budget. BONNEVILLE POWER ADMIN., ENVIRONMENTAL ASSESSMENT, PRO-

POSED POWER SYSTEM CHANGES TO IMPLEMENT THE WATER BUDGET (1983). How-
ever, since BPA is required by § 4(h)(10)(A) of the Act, 16 U.S.C. §
834b(h)(10)(A), to employ its fiscal and legal authorities "in a manner consistent"
with the Fish and Wildlife Program, it seems clear that BPA lacks the discretion
to choose not to implement the Water Budget. But see infra note 201 (BPA inter-
pretation of consistency).

83. For a description of planning under the coordination agreement, see Hy-
dropower vs. Salmon, supra note 57, at 250-54.

84. [T]he [Corps] did not consider 1983 as an official water budget year
because the 1983 Coordination Agreement among the owners and operators
of the regional hydroelectric system was already in place and was developed
before adoption of the [Fish and Wildlife] Program. Thus it will not be
until the 1984 operating year that the water budget will be treated as a firm
constraint in the annual Coordination Agreement.

WATER BUDGET CENTER, 1983 ANNUAL REPORT TO NORTHWEST POWER PLANNING

COUNCIL AND BONNEVILLE POWER ADMINISTRATION 10 (Nov. 1983) [hereinafter

cited as 1983 WATER BUDGET REPORT].

85. 1983 WATER BUDGET REPORT, supra note 84, at 11 (Water Budget usage
in 1983 "mostly academic").

86. Id. at 13-14, 35-36. The Corps of Engineers wants to count against Water
Budget use any flows resulting from reservoir evacuation to provide flood control
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Another area of uncertainty concerns the Council's directive
that the Corps of Engineers reexamine its flood control rule
curves to ensure a proper balance between flood control require-
ments and the Water Budget.87 The Corps of Engineers re-
sponded that it will take "several years" to evaluate fully its flood
control rule curves, and until then, it could not undertake any
flood control changes.88 These unanswered questions make it par-
ticularly important for the public to monitor implementation,
since average or below-average water years may jeopardize the
Water Budget.89

The adequacy of the Water Budget is most questionable on
the Snake, where there is much less storage to supply flows in low
water years than on the Columbia. To meet the 20 kcfs-months
called for at Lower Granite Dam, the Council assumes that the
flows must come from storage at Dworshak Dam (a Corps of En-
gineers dam on the Clearwater River) or from Brownlee Dam (one
of three Idaho Power Company dams on the middle Snake River),
or both.'0 However, Idaho Power Company claims that, under a
1979 settlement agreement with state and federal fishery agen-
cies, it has compensated fully for all losses attributable to the de-
velopment and operation of its projects.' 1 According to the utility,

space, even if these flows exceed the amounts requested by the Water Budget
managers. The latter think Water Budget usage should be measured only by the
flows they request. The difference is significant. In 1983, for example, the Corps of
Engineers' accounting methodology exhausted the Budget nearly two weeks earlier
than the Water Budget managers' accounting method. Id. at 14.

87. FISH AND WILDLIFE PROGRAM, supra note 3, § 304(a)(6).
88. CORPS OF ENGINEERS SUMMARY, supra note 82, at 2. Preliminary Corps of

Engineers' studies indicate that flood control requirements will conflict with
Water Budget storage in 40% of the recorded water years. However, the Corps of
Engineers believes that in most of these years Water Budget flows could be satis-
fied by natural runoff. Id. See also BALANCING FISH AND POWER, supra note 67, at
110-13 (describing the Corps of Engineers' preference for meeting Water Budget
requirements with natural runoff, not storage, in average and better-than-average
water years). General van Loben Sels, the Corps' North Pacific Division Engineer,
indicated to the Council's Fish and Wildlife Committee on June 15, 1983 that
diminished flood control capabilities might require congressional project
reauthorization. He declined to speculate, however, just when he would determine
that reauthorization was required. (The author was in attendance.)

89. Water Budget flows are to be provided in below-average water years. In
fact, the Budget will be met in any year with flows at least as great as the worst
water year on record. FISH AND WILDLIFE PROGRAM, supra note 3, § 304(a)(6).

90. See id. § 304(a)(5).
91. Id. See also id. at app. 11-3.

[Vol. 14:277
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it must be compensated for any additional flows not called for by
the 1979 agreement." But water may not be in short supply on
the Snake drainage as the Council appears to assume. For exam-
ple, there are four federal Bureau of Reclamation dams and one
Corps of Engineers dam in Idaho, with a total of nearly 700,000
maf of uncontracted storage space." It is not clear why this stor-
age could not be tapped to relieve the burdens imposed on Dwor-
shak and Brownlee Dams.94

Furthermore, if this storage is in fact available, it calls into
question the Council's conclusion that the fishery agencies' rec-
ommended 27.6 kcfs-months of flows could not be accommodated.
In contrast to its rationale for rejecting the fishery coalition's rec-
ommended anadromous fishery goal,"' the Council provided only
a cursory explanation of its "modification" of the recommended

92. Id. For a brief overview of the 1979 agreement, see Hydropower vs.
Salmon, supra note 57, at 273 n.330, 278-79 nn.357, 359. The agreement expressly
limits only the fishery agencies (not the Council or the tribes) from petitioning
FERC for additional compensation if there are no "substantial changes in condi-
tion." The National Wildlife Federation considers the passage of the Northwest
Power Act to be a "substantial change in condition." See WILDLIFE FEDERATION

COMMENTS, supra note 45, at 25-26. The Council declined to express an opinion as
to whether Idaho Power Company is correct in its interpretation. The Council did
state that, if BPA determines (under procedures to be developed pursuant to
§ 4(h)(11)(A)(ii) of the Act, 16 U.S.C. § 839b(h)(11)(A)(ii)) that the company is
being required to release water to prevent or compensate for fish losses not attrib-
utable to the development and operation of its dams, BPA will reimburse Idaho
Power Company. See FISH AND WILDLIFE PROGRAM, supra note 3, §§ 304(a)(5),
1305(e)(1). See also id. at app. 11-9; 48 Fed. Reg. 20,117 (1983) (BPA notice of
intent to develop policies and procedures for compensating costs and power losses
at non-federal electric power projects). See also infra note 255. According to the
Corps of Engineers, the major unknown factor in the implementation of the Water
Budget is the flow contribution from Brownlee Dam. CoRPs oF ENGINEERS SUM-

MARY, supra note 82, at 1. The Water Budget managers agree, although they con-
sider the Corps of Engineers' accounting methods, supra note 86 and accompany-
ing text, to be an equally serious problem. 1983 WATER BUDGET REPORT, supra
note 84, at 35-37.

93. Palisades on the Snake (Bureau) with 19,000 maf; Ririe on Willow Creek
(Bureau) with 80,500 maf; Lucky Peak on the Boise River (Corps) with 116,000
maf; Cascade on the North Fork of the Payette (Bureau) with 378,000 maf; and
Deadwood on the Deadwood River (Bureau) with 105,000 maf. The Council does
appear willing to investigate the use and potential availability of this water. See
infra note 164 and accompanying text (Basinwide fish flow improvement study).

94. Cf. infra note 163 and accompanying text (directive to the Bureau of Rec-
lamation to release water from the McKay Reservoir).

95. See supra notes 49-53 and accompanying text.
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Snake flows." The practical effect of this modification is to in-
crease smolt travel time through the Snake system from thirty
days, which the fishery agencies consider essential, to thirty-one
days.9 7 The Columbia River Inter-Tribal Fish Commission sub-
mitted an eleventh-hour proposal that would reduce travel time
to twenty-eight days. 8 This too was rejected, although the Coun-
cil promised to study the matter. 9 Since the Council subse-

96. See FISH AND WILDLIFE PROGRAM, supra note 3, § 303 ("Computer simula-
tions by the Instream Flow Work Group indicate that there is not enough water in
the Snake River Basin during the critical period both to meet the recommended
flows and to ensure that the system's reservoirs refill frequently enough to be of
use for future power and fish flow purposes"). See also id. at app. 11-4. Notably,
the fishery agencies alleged that the reason for the physical limitations on the
Snake was "a qualitative judgment by power interests that the system should
strive to meet an arbitrary figure like 95% confidence of refill." FISHERY AGENCY

COMMENTS, supra note 44, at 40. The fishery agencies' recommended budget on
the Snake, they claimed, would reduce this confidence to 75%, which they con-
cluded was an acceptable level. Id.

97. FISHERY AGENCY COMMENTS, supra note 44, at 46. The agencies, admitting
that perhaps the argument for 30 days versus 31 days was not a compelling one,
argued that, given the paucity of data, it would be "prudent to err on the side of
fish." Id. The Columbia River Indian tribes agreed that a 30-day travel time may
be adequate in wet years, but claimed that in dry years higher water temperatures
caused physiological deterioration, inhibiting the ability of the migrants to adjust
to salt water by the time the 30 days elapsed. See generally NORTHWEST CONSER-
VATION ACT COALITION, 1 NORTHWEST CONSERVATION ACT REPORT No. 23 (Nov. 26,
1982) (also containing a brief overview of the Fish and Wildlife Program). The
Colville tribe argued that the present power surplus meant that the region could
afford the flows which the Columbia River Inter-Tribal Fish Commission sought.
They alleged that the additional power losses would be "marginal" and the long-
term fishery benefits would be substantial. See COLVILLE CONFEDERATED TRIBES,
COMMENTS ON THE DRAFT FISH AND WILDLIFE PROGRAM 15, 19 (Oct. 22, 1982)
[hereinafter cited as COLVILLE TRIBE COMMENTS].

98. See Columbia River Inter-Tribal Fish Comm'n, Motion for Reconsidera-
tion of Water Budget (Dec. 29, 1982). The tribes' suggested Water Budget would
have imposed a loss of 760 megawatts (mw) of firm energy load carrying capability
(FELCC) - as compared to the approved Budget, which the Council originally
estimated to cost 550 mw of FELCC.

99. Technically, this tribal proposal, submitted on September 30, 1982, was
rejected for lack of sufficient supporting information. FISH AND WILDLIFE PRO-
GRAM, supra note 3, at app. 11-4 ("less certainty" of refill for both power and fish).
See also Letter from Dan Evans, Council Chairman, to Timothy Wapato (Jan. 25,
1983) (denying the motion for reconsideration of the Water Budget by the Colum-
bia River Inter-Tribal Fish Commission, primarily because such a reconsideration
would create uncertainty for system planners and interfere with the Council's
completion schedule for its power plan). The Council also rejected an eleventh-
hour suggestion by the Inter-Company Pool that would have established a smaller

[Vol. 14:277

Electronic copy available at: https://ssrn.com/abstract=2977038



 Electronic copy available at: https://ssrn.com/abstract=2977038 

IMPLEMENTING THE PARITY PROMISE

quently reduced its estimate of the Water Budget by 100 mega-
watts,"'0 it now appears much more feasible to implement the
tribal proposal.

The Council admittedly was faced with a formidable task in
devising its Water Budget: to devise a workable scheme to elevate
fisheries to a coequal status with hydropower, under intense time
pressures, with power interests reluctant to relinquish operational
authority. 1' Nevertheless, neither the Council's time pressures,
nor its intention to monitor and oversee the Program's implemen-
tation, is satisfactory justification for failing to correlate the
Water Budget with the statutory standards set by Congress."'2

During the amendment process, when the time pressures have di-
minished somewhat, the Council should be urged to explain its
actions in light of these congressional commands.

The continuing oversight role that the Council has estab-
lished for itself is welcome. But in addition to studying the effi-

Water Budget than that which the Council approved, largely because of a lack of
hydroregulation studies on the proposal. FISH AND WILDLIFE PROGRAM, supra note
3, at app. UI-4.

100. Compare FISH AND WILDLIFE PROGRAM, supra note 3, § 304(a)(4) (550
mw loss) with REGIONAL PLAN, supra note 26, at 6-3 (450 mw loss). Earlier, the
sliding scale flows sought by the fishery agencies were estimated to cause a 780
mw loss. See Fulfilling Parity, supra note 2, at 150 n.204.

101. For a sampling of power interest recalcitrance, see the objections raised
concerning (1) the Council's authority to direct federal agencies to implement the
program, (2) BPA's authority to fund program measures, and (3) the Council's
authority to direct implementation of measures "upon approval" (i.e., outside the
program amendment process). FISH AND WILDLIFE PROGRAM, supra note 3, at app.
II-1 to HI-3. See also infra note 312.

102. See supra note 6 (statutory standards); cf. FISH AND WILDLIFE PROGRAM,

supra note 3, at app. II-3 (justifying the Council's failure to explain why the Pro-
gram met the statutory directives on the ground that the program approval pro-
cess was not an adjudication for which formal findings were necessary). Noting
that the Northwest Conservation Act Coalition's model electric power plan as-
sumed that a 900 mw loss for fish flows could be accommodated by the power
system, the National Wildlife Federation unsuccessfully urged the Council to dis-
cuss fully its Water Budget as compared to the fishery agency and tribal recom-
mendations and to justify under § 4(h)(7) of the Act, 16 U.S.C. § 839b(h)(7), any
modifications or rejections of these recommendations. The Federation also was
unsuccessful in seeking to have the Council state whether (and why) flows causing
a greater than 550 mw loss of power violated § 4(h)(5) of the Act, 16 U.S.C.
§ 839b(h)(5) (calling for protecting fish while assuring reliable power). WILDLIFE
FEDERATION COMMENTS, supra note 45, at 11-12.
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cacy of the Water Budget,"0 3 the Council should focus its atten-
tion on the effective operation of the entire system. A study that
publicly describes and evaluates alternative operating arrange-
ments under a variety of water years, that discloses the breadth
of administrative discretion in system operations, and that con-
siders and responds to public comments, has never been per-
formed.1

14 Until such an evaluation is conducted, the public, the
Council, and Congress will be left to guess whether the existing
hydroelectric system, even with the innovative Water Budget, is
being operated optimally.

C. Downstream Passage: Improving Juvenile Bypass

Nearly as controversial as the Water Budget are program
measures calling for improved bypass systems at dams to facili-
tate downstream migration.105 While the Water Budget is de-
signed to decrease downstream migration time to the ocean, by-
pass measures are designed to reduce mortalities caused by the
dams' power turbines.'0 6 The principal problems with the Water

103. FIsH AND WILDLIFE PROGRAM, supra note 3, § 304(d) (study of relation-
ships among flows, spills, travel time, and smolt survival). This study will also
focus on the relationship between flows and survival rates for late summer chinook
migrants, stocks that will not benefit from use of the Water Budget (since it must
be spent by June 15). The Corps of Engineers issued a $277,000 contract to the
National Marine Fisheries Service to carry out this study in 1983. CORPS OF ENGI-
NEERS SUMMARY, supra note 82, at 3.

104. This type of analysis has been suggested before. See NATURAL RE-
SOURCES LAW INST., 19 ANADROMOUS FISH LAW MEMO 2 (Sept. 1982); NATURAL RE-
SOURCES LAW INST,, 10 ANADROMOUS FISH LAW MEMO 7-9 (Oct. 1980). Cf. FISH AND
WILDLIFE PROGRAM, supra note 3, § 105 (Council's promise to "consult" with fed-
eral water managers concerning the relationship between fish flows and (1) conser-
vation, (2) power exchange agreements with California, (3) changes in thermal
plant maintenance schedules, (4) use of Canadian storage, (5) changes in flood
control operations, and (6) use or development of additional water storage. While
such consultation is welcome, without a written explanation of feasible alterna-
tives, no one outside the consultation room will be able to make a contribution to
efficient system operations).

105. Northwest Power Act § 4(h)(6)(E)(i), 16 U.S.C. § 839b(h)(6)(E)(i) (calls
for "improved survival of [anadromous] fish at hydroelectric facilities located on
the Columbia River system").

106. The Council succinctly explained the bypass problem:
When hydroelectric dams were originally constructed in the Northwest, it
was believed that providing adequate upstream passage over the dam was
sufficient to sustain salmon and steelhead runs. Since that time, research
has shown that as juvenile salmon and steelhead are drawn through power
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Budget are on the Snake River, but the most controversial bypass
provisions concern the mid-Columbia reach, where five Washing-
ton public utility district (PUD) dams are located.""7

The fishery coalition recommended that the mid-Columbia
PUDs be directed to study prototype mechanical bypass systems
and install systems using the best available technology (such as
submersible traveling screens and ice sluice skimmers).108 In the
interim, the coalition recommended "sufficient spill to minimize
juvenile salmonid losses." 1" During subsequent Federal Energy
Regulatory Commission (FERC) proceedings, the coalition de-
fined "sufficient" spill as up to forty percent of the flow."10 The
PUDs, through PNUCC, denied that there was any evidence of a
relationship between spills and smolt survival rates (an estimated
seventeen to twenty-five percent of downstream migrants perish
at each dam) and requested sliding scale spills that would reduce
spill levels in low water years."1

The Council agreed with the fishery coalition concerning
mechanical bypass and ordered that prototype test studies be un-
dertaken and completed by July 1985, with installation to follow

turbines, they are exposed to conditions which can cause injury and death
in a variety of ways. Changes in pressure within each turbine are the pri-
mary contributor to juvenile mortality as the fish move from the top of the
dam through the turbine intake and out a tunnel at the base of the dam.
The impact of the moving turbine blades and the shearing action of the
water in the turbine can also cause injuries or death. In addition, juvenile
salmon and steelhead become stunned and disoriented after passing
through the turbines, thus increasing their vulnerability to predators, espe-
cially squawfish, which are abundant at the base of each dam.

FISH AND WILDLIFE PROGRAM, supra note 3, § 401.
107. Wells Dam (Douglas County PUD), Rocky Reach and Rock Island Dams

(Chelan County PUD), and Wapanum and Priest Rapids Dams (Grant County
PUD). Unlike federal dams operated by the Corps of Engineers or the federal
Bureau of Reclamation, each of these dams is licensed by FERC under the terms
of the Federal Power Act, 16 U.S.C. § 8251(b) (1982). See generally NATURAL RE-
SOURCES LAW INST., 3 ANADROMOUS FISH LAW MEMO (Nov. 1979).

108. 1 FISH AND WILDLIFE PROGRAM RECOMMENDATIONS, supra note 34, at 227-
30.

109. See FISH AND WILDLIFE PROGRAM, supra note 3, § 402.
110. See NATURAL RESOURCES LAW INST., 19 ANADROMOUS FISH LAW MEMO 9,

14 (Sept. 1982). The agencies explained to the Council that they sought up to 40%
spill (during the peak of the migration), but not less than 20%. FISHERY AGENCY

COMMENTS, supra note 44, at 11.
111. See FISH AND WILDLIFE PROGRAM, supra note 3, at app. 11-6.
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by March 1987 "or such later date as the Council may specify."'1 "
The Council did not order the forty percent spill that the fishery
agencies requested. Instead, it directed FERC to require the
PUDs to provide spills achieving survival rates comparable to the
best available collection and bypass systems, with minimum spill
levels of at least twenty percent of the average daily flow for any
thirty days of the sixty-day downstream migrant season. " This
spill, designed to achieve a ninety percent survival rate at each
dam, would produce a system survival rate of only around thirty
percent."'

The Council incurred the criticism of the numerous fish and
wildlife interests by carving a potential exception from this pro-
gram of study and bypass installation for Grant County PUD and
its Priest Rapids Dam. The PUD suggested that a "short haul"
transportation system around Priest Rapids might be at least as
effective and cost substantially less than bypass installation. 15

Despite the fact that short haul transportation is effectively noth-
ing more than an undocumented theory,"O and despite the statu-
tory standards requiring program measures to be biologically
sound and "based on best available scientific knowledge," ' the

112. Id. § 404(a)(1)-(3).

113. Id. § 404(a)(10). Less than 20% spill will be permitted if the PUDs can
demonstrate to the Council that reduced spills are achieving a 90% survival rate.
Id. The Council specifically rejected requests by the tribes for a 95% survival rate,
determining that such a rate would result in spills so large as to violate § 4(h)(5)
of the Act, 16 U.S.C. § 839b(h)(5) (program to restore fish runs while assuring a
reliable power supply). Id. at app. IH-6. However, the Council declined to explain
the basis for this conclusion. Requiring 20% spill for 30 days represented a signifi-
cant dilution of the draft program's provision calling for 20% spill for the entire
60-day period. See NORTHWEST POWER PLANNING COUNCIL, DRAFT FISH AND WILD-
LIFE PROGRAM § 304 (Sept. 16, 1982).

114. See infra note 129. The Council made no effort to explain how such a
system survival rate was biologically sound, nor why higher spill levels would be
infeasible. Cf. supra note 113.

115. FISH AND WILDLIFE PROGRAM, supra note 3, § 403.
116. See FISHERY AGENCY COMMENTS, supra note 44, at 7 ("Neither have the

agencies been aware of specific information presented supporting 'short haul
transportation' as a viable means of improving downstream survival").

117. See Northwest Power Act § 4(h)(6)(B)-(C), 16 U.S.C. § 839b(h)(6)(B)-
(C). The latter provision authorizes cheaper cost alternatives only where they
would "achieve the same sound biological objective." Id. However, the Council
seemed to rewrite the statutory standard, authorizing the second phase of the
study if the data from the first phase indicated "that short-haul transportation is
likely to be as effective as a collection and bypass system." FISH AND WILDLIFE
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Council sanctioned a short haul transportation study that could
obviate the need for Grant County to install a mechanical bypass
system at Priest Rapids.116 The first phase of this study involves
collecting smolt survival data until December 1985. At that time,
the Council can authorize a second phase of the project if it de-
termines "that short haul transportation is likely to be as effec-
tive as a collection and bypass system.""' This second phase
could continue through 1988 and defer construction of a mechani-
cal bypass system.2 0

There are a number of reasons for fishery agency and tribal
opposition to the short haul transportation project. First, ongoing
transportation programs by the Corps of Engineers on the Snake
River have been notably unsuccessful for spring chinook. Instead
of sanctioning a new transportation program, the agencies and
tribes urged the Council to have Grant County participate in the
Corps of Engineers' program. 12 Second, the fish needed to con-
duct such studies are in short supply, largely because of the ad-
verse effects of dams such as Priest Rapids. 22 Third, while the
Snake transportation program has increased smolt survival rates,
adult salmon returns have dropped consistently. s Yet, the Coun-

PROGRAM, supra note 3, § 404(a)(5) (emphasis added). The Council attempted to
justify this standard by stating that it reflects "a practical recognition that results
of tests. . . can do no more than predict what long-term results are 'likely' to be.
Results of tests do not, of course, absolutely guarantee the long-term results of the
measure tested." Id. at app. 11-6. This explanation misconstrues the burden of
proof placed upon those who would suggest "minimum cost measures," particu-
larly where such measures do not have the support of the expert fish and wildlife
agencies and Indian tribes. If proponents of such measures cannot produce docu-
mentation of how their proposals would be "equally effective," doubts should be
resolved against their proposals.

118. See FISH AND WILDLIFE PROGRAM, supra note 3, § 404(a)(4)-(9). Three
months before approval of the Council's Program, a FERC judge specifically ruled
against Grant County PUD's 1982 short haul transportation proposal. See infra
note 129.

119. FIsH AND WILDLIFE PROGRAM, supra note 3, § 404(a)(5). See supra note
117.

120. If the Council determines, however, that short haul transportation would
not be as effective as a bypass system, it will direct FERC to order the PUD to
install a bypass system within two years. Id. § 404(a)(6).

121. See, e.g., COLVILLE TRIBE COMMENTS, supra note 97, at 17.
122. Id. See also FISHERY AGENCY COMMENTS, supra note 44, at 7.
123. See WILDLIFE FEDERATION COMMENTS, supra note 45, at 17. The stum-

bling block in artificial transportation (by barge and truck, see infra note 134) of
juvenile fish around dams appears to be stress induced by collection and loading.
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cil's Grant County study focuses on smolt survival, not adult
returns.124

The Council's mid-Columbia passage provisions are encum-
bered by the Northwest Power Act's complicated institutional ar-
rangements. Measures like interim spills, bypass installation, and
short haul studies must be approved by FERC, which licenses
nonfederal dams producing electric power. 12 ' Under section 4(h)
(11)(A)(ii) of the Act, FERC must take the Council's Program
into account "to the maximum extent practicable. '126 In an ongo-
ing FERC proceeding implementing a 1980 settlement agreement
between the fishery agencies and mid-Columbia PUDs,1 2 7 a FERC
administrative law judge agreed with the fishery agencies that
only minimal numbers of fish could be used for short haul stud-

This stress, which manifests itself in poor adult returns, is unlikely to be reduced
by the length of the haul, which is the basic premise of the Grant County propo-
sal. As the fishery agencies stated:

The fishery agencies cannot dispute the idealized concept of transportation
reflected in the PUD proposal and Council measure. At the same time, the
agencies cannot disregard the disappointing results obtained for spring and
summer chinook when the theory of transportation has been tested in pro-
grams on the Snake and mainstem Columbia Rivers. Although there is no
doubt that smolt survival can be improved by transportation, the actual
smolt-to-adult survival of transported fish cannot be reconciled with the
anticipated benefits.

The fishery agencies have not refused to discuss transportation with
the PUD's [sic]. However, the agencies cannot agree to studies that do not
meaningfully address the real problems which have been experienced with
other transportation programs, e.g., stress during collection and [loading].
The PUD proposal and Council measure duplicate studies conducted to
date. Studies which require actual movement of fish cannot be justified un-
til stress in collection and loading can be substantially reduced.

FISHERY AGENCY COMMENTS, supra note 44, at 23.
124. FISH AND WILDLIFE PROGRAM, supra note 3, § 404(a)(5). Data on adult

returns, of course, could not be gathered for an additional three to five years,
which could serve to defer bypass installation indefinitely. This time lag, neces-
sary to test what is essentially an unproven theory, reinforces the conclusion that
the Council has misconstrued the burden of proof that the Act requires of such
proposals. See supra note 117. Nowhere in the Program does the Council explain
how the short haul transportation program complies with the statutory standards
in § 4(h)(5)-(6) of the Act, including reflecting "best available scientific
knowledge." 16 U.S.C. § 839b(h)(5)-(6).

125. See supra note 107.
126. See supra note 80. See also Fulfilling Parity, supra note 2, at 153 n.222.
127. See Hydropower vs. Salmon, supra note 57, at 278 n.357 (containing a

brief overview of this settlement agreement).
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ies ss and approved spill rates for study purposes for 1983 that
were similar to those called for by the Council's Program. 2 s But
FERC implementation of the Program remains in question; in
fact, the agency has indicated a lukewarm interest in the fish and
wildlife effects of the operation of the mid-Columbia projects and
an inconsistent concern for the Council's Program.'"0 This atti-

128. See NORTHWEST CONSERVATION AcT COALITION, 2 NORTHWEST CONSERVA-

TION AcT REPORT No. 3, at 4 (Feb. 4, 1983).
129. On February 15, 1983, Judge Grossman approved spills based on 20% of

the average daily flow for 30 days, or until 80% of the migrants pass. Public Util.
Dist. No. 2 of Grant County, No. E-9569 (FERC prehearing conference Feb. 15,
1983), summarized in NATURAL RESOURCES LAW INST., 19 ANADROMOUS FISH LAW
MEMO 14 (Sept. 1983). He also sanctioned studies of higher and lower percentages
of spill. The 1983 spill percentages are about double those of last year. Earlier, in
August 1982, Judge Grossman ruled against Grant County's 1982 short haul trans-
portation proposal. Public Util. Dist. No. 2 of Grant County, No. E-9569 (FERC
prehearing conference Aug. 13, 1982).

The fishery agencies sought 40% spill, which would increase smolt cumulative
survival rates to 39%. A 20% spill rate yields an estimated 31% cumulative sur-
vival rate, while the 10% spill (the spill rate called for in the settlement agree-
ment) produced a 27% cumulative survival rate. See Position on Spill in the Mid-
Columbia of Nat'l Marine Fisheries Serv., Wash. Dep'ts of Fisheries & Game, De-
partment of Fish & Wildlife, & Yakima and Umatilla Tribes at 8-10, Public Util.
Dist. No. 2 of Grant County, No. E-9569 (FERC prehearing conference Jan. 11,
1982) (position dated Dec. 16, 1982). The Council intervened in support of its
20% spill provision. Motion for Limited Intervention in Mid-Columbia Proceed-
ing, Public Util. Dist. No. 2 of Grant County, No. E-9569 (FERC prehearing con-
ference Jan. 11, 1982) (motion dated Feb. 1, 1983).

130. Although Judge Grossman's February decision doubled spill rates for
1983, supra note 129, FERC has consistently failed to make written findings ex-
plaining how its actions comply with the Northwest Power Act or the Fish and
Wildlife Program. Instead, the agency has attempted to satisfy its obligations sim-
ply by including "reopener" clauses in licenses and permits, which reserve to
FERC the authority to reconsider fish and wildlife issues at some future (and un-
specified) date. For example, in June 1982, FERC awarded a new 40-year license
to Chelan County PUD for the Rock Island Dam without any specific fish and
wildlife provisions, prompting suits by the National Wildlife Federation, the
Yakima tribe, the Washington Departments of Fisheries & Game, and the Na-
tional Marine Fisheries Service. These suits are now pending before the Court of
Appeals for the Ninth Circuit. Confederated Tribes v. FERC, No. 82-7561 (9th
Cir. filed Sept. 29, 1982).

On September 23, 1982, one week after the Council published its draft pro-
gram, FERC issued a license amendment to Douglas County PUD for its Wells
Dam, which failed to take into account either the recommendations of the fishery
agencies or the imminence of the Council's Program. Public Util. Dist. No. 1 of
Douglas County, 20 FERC 1 62,577 (Sept. 23, 1982). The decision has been ap-
pealed by the National Wildlife Federation, the National Marine Fisheries Ser-
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tude makes even more regrettable the Council's failure to explain
why program measures, such as the spill provisions and the by-
pass installation schedules, are consistent with Northwest Power
Act directives. FERC may decide to reject the measures as not
being supported by the "substantial evidence" standard of the
Federal Power Act.1"1

On the Snake, where bypass must be implemented by the
Corps of Engineers instead of FERC, the program's measures
prompted somewhat less controversy, but no less concern. Unlike
on the mid-Columbia, the Council established no minimum spill
rates. No explanation was given for treating the Corps of Engi-
neers' dams differently from the FERC-licensed dams. s2 Accord-

vice, and the Colville tribe. Public Util. Dist. No. 1 of Douglas County, 24 FERC
61,328 (denying the appeals on the grounds that fishery issues would be resolved
through ongoing proceedings concerning the mid-Columbia settlement agreement,
FERC Docket No. E-9569, see supra note 127 and accompanying text). Still pend-
ing before FERC is Grant County PUD's proposal that would permit powerhouse
expansion at Priest Rapids and Wapanum Dams for peak power purposes, a pro-
posal that the fishery coalition and the National Wildlife Federation oppose until
studies establish the proper flow regimes for the Hanford reach below Priest
Rapids. Petition to Intervene, Public Util. Dist. No. 2 of Grant County, No. E-
9569 (FERC prehearing conference Jan. 11, 1982) (petition dated Oct. 5, 1981).
See also infra note 160. Although § 404(b) of the Council's draft program would
have prohibited expansion prior to the completion of these studies, this provision
was deleted from the final Program without explanation. See WILDLIFE FEDERA-

TION COMMENTS, supra note 45, at 24; cf. FISH AND WILDLIFE PROGRAM, supra note
3, § 704(b)(4). However, any such powerhouse expansion will presumably be af-
fected by the Program's "conditions for new hydroelectric developments." Id. §
1204. See also infra notes 260-61.

Finally, in response to FERC's failure to recognize pertinent Fish and Wild-
life Program provisions in licensing the Enloe Dam, infra note 266, the Council
wrote the FERC chairman requesting that (1) all FERC licenses and orders in-
clude explanations of how each program measure will be implemented or why it
would be impracticable to do so and that (2) FERC provide the Council and other
interested parties an opportunity to review and comment on all draft licenses and
orders. Letter from Dan Evans, Chairman of Northwest Power Planning Council,
to Charles Butler, Chairman of FERC (June 28, 1983).

131. 16 U.S.C. § 8251(b) (1982). See Letter from Lawrence P. Anderson, Di-
rector of the FERC Office of Electric Power Regulation, to Northwest Power Plan-
ning Council (undated) (noting that the "substantial evidence" requirement may
cause delay in implementation of a number of program measures and reminding
the Council that on August 13, 1982, Judge Grossman ruled against Grant
County's short haul transportation study).

132. The fishery agencies asked the Council to provide the same interim spill
levels at Corps of Engineers dams as at PUD dams. FISHERY AGENCY COMMENTS,
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